
From: Devine, Jon
To: Devine, Jon
Subject: Letter to OMB/OIRA leadership re: waters of the U.S.
Date: Friday, August 09, 2013 1:46:11 PM
Attachments: GreenGroupLtrOMB-OIRAugust92013.pdf

FYI, the attached letter was mailed today.  Feel free to contact me with any questions.
 
Best,
Jon
 
Jon Devine 
Senior Attorney, Water Program 
Natural Resources Defense Council 
jdevine@nrdc.org 
(202) 289-2361 (phone) 
(202) 289-1060 (fax)
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August 9, 2013 


 


The Honorable Sylvia Mathews Burwell 


Director 


Office of Management and Budget 


725 17th Street, NW 


Washington, DC 20503 


The Honorable Howard Shelanski 
Administrator 
Office of Information and Regulatory Affairs 
Office of Management and Budget 
725 17th Street, NW 
Washington, DC  20503 
 


Dear Ms. Burwell and Mr. Shelanski: 


Congratulations on your new positions.  We look forward to working with you to advance safeguards 


that can protect the health and safety of the public.   


On behalf of our organizations’ millions of members and supporters, we write to address one such issue 


that requires your urgent attention.  For more than a year, OMB has been standing in the way of needed 


progress to protect the nation’s waterways from pollution.   Specifically, guidelines for identifying 


waters protected by the Clean Water Act have been pending at the Office of Information and Regulatory 


Affairs (OIRA) since February 2012.  We urge you to use your new positions to remedy this situation 


quickly. 


Clean water protections for small and intermittently-flowing streams and a host of wetlands have been 


in limbo for more than a decade because of a pair of Supreme Court cases and subsequent policies the 


Bush administration put in place to implement those court rulings. As a result, some categories of water 


bodies have been almost entirely written off, and others are now harder to protect.  The result has been 


that enforcement of the Act for certain types of waterways has been significantly undermined; the 


Environmental Protection Agency (EPA) has acknowledged that “enforcement efforts are shifting from 


protecting small streams high in the watershed and instead are moving down river.” 







The kinds of waters these policies put at risk are enormously valuable.  Headwaters and wetlands absorb 


flood waters, they filter pollutants from contaminated water, they contribute to the drinking water 


supply of over 117 million Americans, they support fish and waterfowl prized by anglers and hunters, 


and they feed our iconic rivers and lakes.  Moreover, EPA has estimated that the initiative’s estimated 


annual benefits of $162 million to $368 million compare favorably to its predicted costs of $87 million to 


$171 million per year.  


As a candidate, President Obama promised to help restore protections under the Act to waters in legal 


limbo.  When legislative efforts to do so stalled, the administration developed guidelines to replace the 


restrictive Bush administration ones, and pledged to develop rules to ensure that these improved 


protections are in place for the long term.  EPA and the Army Corps of Engineers released the draft 


replacement guidelines for public comment in early 2011.  Over 230,000 comments – the vast majority 


positive – were submitted on the draft.  Environmental groups, hunting and angling organizations, 


municipal officials, farmers, state pollution control officials, and concerned citizens weighed in to 


support restored protections for critical waters.  Just recently, 20 craft brewers released a letter 


specifically asking the President to release the guidelines. 


Despite the broad support, the important environmental need, and the recognized economic benefits 


from acting, your offices have delayed action.  OIRA accepted the EPA/Corps guidance for review on 


February 21, 2012 even though review was not required under EO 12866.  At a meeting with the senior 


leadership of several conservation organizations the next month, then-Chief of Staff Lew committed that 


the guidelines would be finalized “soon.”  Subsequently, many of our staff met with OIRA personnel, 


including Jim Laity, to discuss the guidelines; Mr. Laity specifically referenced Mr. Lew’s commitment 


and told our staff people that he would honor it.  These promises were not kept, as we noted in letters 


to Mr. Lew on May 21, 2012 and December 3, 2012, and in numerous staff-level contacts over more 


than a year.  Even if this action were subject to interagency review, OIRA would have been required to 


act on it over a year ago.  This kind of unjustifiable delay caused the New York Times to editorialize 


recently, “One of the most formidable obstacles to reform has been the administration’s own resistance 


to finalizing new rules, even when it has expressed support for the causes those rules would address.” 


On the rulemaking, the administration has also been a grave disappointment.  In December 2011, the 


Director of EPA’s Wetlands Division wrote that the agency “hope[d] to publish a proposal in the Federal 


Register for public comment early in 2012.”  In fact, although we understand EPA and the Corps have 


reached agreement on a proposed rule package, and did so some time ago, the proposal has not yet 


even been sent to OIRA.  We can only presume that this reluctance results from OIRA’s refusal to act on 


the separate guidance. 


Action to protect the nation’s waters from pollution is long overdue.  Your offices must act on the 


EPA/Corps guidance so that the agencies may finalize it.  In addition, you should encourage the agencies 


to submit the proposed rule for review immediately, and act on the proposal package within the 


timelines prescribed by Executive Order 12,866. 


Thank you in advance for your attention to this urgent matter. 







Sincerely, 


 
Jim Bradley      Robert Wendelgass 
Senior Director of Government Relations  President and CEO 
American Rivers     Clean Water Action 
 
 
Robert Dewey      Trip Van Noppen 
Vice President      President 
Government Relations & External Affairs   Earthjustice 
Defenders of Wildlife      
 
Margie Alt      Kyle Ash 
Executive Director     Senior Legislative Representative 
Environment America     Greenpeace USA 
 
 
Tiernan Sittenfeld     Theresa Pierno  
Senior Vice President of Government Affairs  Acting President 
League of Conservation Voters    National Parks Conservation Association 
 
 
Peter Lehner      Debbie Sease 
Executive Director     Director, Federal Campaigns 
Natural Resources Defense Council   Sierra Club 
 
 
Marc Yaggi 
Executive Director 
Waterkeeper Alliance 
 
 
 
 
CC:  The Honorable Nancy Sutley, Chair, CEQ  


The Honorable Lisa Jackson, Administrator, U.S. EPA  
The Honorable Jo-Ellen Darcy, Assistant Secretary of the Army (Civil Works) 


 






